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VNE STOP FINANCUIAL, INC.

Business Benefits

O SI:// 85 MAIN ST., LITTLE PALLS, 1J 07424 Tel.: (800) 245-1826 Fax: (800) 338-0409

s

Mr. Richard Rurth / June 9, 1993
ATET Product Manager

900 RT 202/206 North RM 2A126

Bedminster, NJ 07921

Dear Richard:

As per our conversation yesterday, (6/8/93) you will get back to me
on June 22, 1993 to let me know whether ATET will give me the
contract tariff I am requesting. Furthermore it is understood that
if you decide to offer us what I feel is an equitable program, then
that program will be sent to me by June 28, 1993.

You have also stated that I would only be paid promotional credits
on one $400,000.00 per month "Best in the Business" obligation and
three $5¢,000.00 per month, "Big Switch® obligations. As you are
avare I owr 21 plane of 50,000 per month which you have decided
that you are only paying on three of the 21 plans.

This will confirm for the record that my position is that AT&T has
no authority to refuse to pay promotional credits on the 18 other
plans it owns and that its continued refusal to do 8o is contrary
to its tariff and therfore its FPCC obligaticns. '

As a compromise however, should ATET f£ind it feasible to offer an
equal benefit in substitution for its promotional credit

obligations through a contract tariff offering, you can be assured
that such an offer w e given every fair consideration.

You stated, "If I gave One Stop Pinancial a contract tariff, then
all other aggregators would want the same thing toe." This excuse
begs the question. My current account manager, Joe Fitzpatrick,
made it very clear that the very essence of AT&T’s contract tariffs
is the flexibility it provides AT&T in designing unique packages of
services based on a particular customer‘s gualifications. As you
know, One Stop has a unique and enviable market position unmatched

by most other aggregators. Such uniqueness fully justifies ATeT's
effort to devise a contract tariff to £it Ome Stop’s needs.

The obvious uniqueness One Stop has and which justifies a specific
contract tariff is the number of accounts that One Stop can and
does maintain on a plan. As you are avare we currently have 13,
701 accounts, and I am now in the process of buying out another
aggregator, so this will go up by about 500 more. The company that
is in second place to us has only between five and six thousand
accounts. Joe Fitzpatrick has confirmed that One Stop Pinancial
has about 20% of the entire population of aggregated accounts.
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If you constructed a contract tariff that gave us a strong
incentive to go after non ATsT 800 business, we could be a major
agset to you.

We are currently on a national hiring blitz that will increase
independent contractors by nearly a thousand. I believe it would
be in AT&¢T’'s best interest to have us bringing in Accounts in the
future than taking business away from ATET.

I believe we can work together in harmony, putting together a
contract tariff, I know that working together would be in AT&T’s
best interest than for us to use the pleathora of existing
information I have compiled to ask the FCC and the courts to set
the discount rates. If I were forced to ask the courts to set the
rates I would also demand retroactive compensation.

You’re very bright Rich. I know we can come up with something that
we can both live with.

The contract tariff does not have to include Megacom discounts. I
know AT&T especially does not want us going after their national
accounts and I have no problem therefore not being offered a
contract tariff that didn’t include megacom service pricing.

I am willing to work with my account manager Joe Fitzpatrick and
develop ways to help AT&T win 800 customers.

Sincerely,
2, p ]
Alfdnse G. Inga
President/One Sééé Pinancial, Ine.

)
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\ ONE STOP FINANCIAL, INC.

Sf/// 55 MAIM ST.. LITTLE FALLS. MJ 07424 Tel.: (800) 245-1826 Fax: (800) 338-0409

Thomas Schreiner June 9, 1993
SmithKline Beechan

1201 South Collegeville Road

Collegeville, PA 19426

Dear Thomas:

I am grateful that you have decided to stay with us temporarily
while we negctiate a private contract with ATET.

At this point however ATET has informed us that they will let us
know on June 22, 1993 as to whether or not they will offer us a
private contract. If they will, we will know by June 28th what our
rates will be.

If those rates are not enough to satisfy you I understand from ny
sales person EJd Simon that you will move to Sprint.

'We will get back to you ASAP with information.

b

Sincerely,

Bhdihope S,

slromee 0. o pb%t P
LA
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VNE STOP FINANGUIAL, INC.

Business Benefits

/// 55 MAIN ST., LITTLE PALLS, NJ 07324 ‘I‘e! (800) 245-1826 rax: (800) 338-0409

S

Lisa Hockert

A2&T

901 Marquette Ave.
Minneapolis, MN 55402

June 23, 1983

Dear Liga:

cancel $600,000 per year CSTPII alans fc: Twe Stop Financial
through Nineteen Stop Financial, Inz. (18 plans) Also the $12,000
per year plan for Winback & Congerve Program is to be canceled.

I am canceling these plans because, number one AT&T has informed me
‘that they will not pay me the promctional credits on the plans as
they should be as per AT:eT FCC Tariff 2,

c:'"»ntr t T L
Ttem two:

Attached is wmy letter which was sent to you on June.14, 1993,

regarding the name that will be used on the 4.8 million dollar
- plan.

As you are aware the 4.8 million &nllar plan under 800 discounts
was canceled May 28, 1993 (Plan ID 2828).

The 4.8 million per year plan wae taken out 6/4/93 with a new
network aservices commitment form, under the name One Stop
FPinancial.

ction for Best in the Business was extended if you rec;IIN)
past tariff guidelines due to the Fact ATET wouldn’t pay me SE,EE/

21 C?L_II Big Switches.

B / \
N 75 40¢
FACH fime w10
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UNE STOP FINANC(AL, INC.

Business Benefits .
55 MAIN ST.. LITTLE FALLS, NJ 07424 Tel.: (800) 245-1826 Fax: (B0O) 338-040%

2

Richard Kurth// June 28, 1993
Joseph Fitzpatrick

Richard Higginson

ATET

VIA FAX

RE: Our conference call of June 22, 1993

Dear Gentlemen:

Thank you feor getting back to me ~n the agreed date of June 22,
1993 to give me answers to the qu~stions I had raised regarding
your policy on CSTP II and plan assumptions and my continued
request for contract tariff.

As you are aware I sought to have my $33 million per year CSTP II
plan acguired by my $12,000 per year CSTP II plan. The 33 million
plan was a pre June 10, 1993 ordered plan and the $12,000 plan was
a pest June 10 plan. You denied my request because you have stated
that AT&T policy regarding this tvpe of an assumption would be
dictated by the rules governing th= ACOUIRED plan.

As you are aware since the 33 million plan is both at the highest
commitment level under CSTP II, and is a pre June 10, 1993 plan, I
could not do the sought after assumption, because this type of
transfer would be under the bump up rules, not the remaining
revenue commitment rules. As you ard aware I don’t agree with your
long awaited decision (tariff interpretation) but I thank you for
at least definitively setting down what the guidelines will be.

ﬁ;e second gquestion regarding c-atract tariff may make your
unfavorable decision towards me, rzgarding my restructuring of my
plans, moot anvway, because I would not feel the need to
restructure my plans if I was give an equitable contract tariff.

You have asked me to put together arother request that I would feel
is equitable and I trust that your intentions are not just to keep
on stalling ne.

My request to have rates on the s:me level as AVIS Car Rental’s
Tariff 12 (Option 60), 8 million per year commitment, was denied by
you because you claim that it is d.Fferent with AVIS because they
control 8 million themmelves as ons company.

I have two points regarding your comment. Number one, your
assumption that I don‘t control at i:he very least 8 million dollars
a year in revenue from all my locations is absurd. I have the
influence to move at least 70%\ of 1y $50 million per year revenue
being generated to ATeT.

\
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Number two, the PCC does not differentiate regarding the fact that
my volume is made up of unaffiliated locations, ginge. Il am yQur
customer d I am £i i lia for all of my locations’

1lls. Ingtead © orcing the issue and having me demand a
particular T-12, or Contract Tariff, let’'s work out something we
can both live with.

I hope that, after our pleasant conversation, you feel that I am
very willing to work with you to wi« back new business to AT&T and
conserve existing business from le~ving AT&T.

éawill be sending you another propnsal within the next couple of
¥S.

Sincerely,

Alforge G, Inga M
President/One Stop/Financial, Inc.

Ah464




Exhibit D



i

o>
Y 4

“

ONE STOP FINANCIAL, INC.

Business Benefits
55 MAIN ST., LITTLE FALLS, NJ 07424 Tel.: (800) 245-1826 Fax: (800) 358-0409

November 19, 1993

Greg Brown

District Manager

Room 2B10 Second Floor

5000 Hadley Road

South Plainfield, NJ 07080
Re: Continued Discrimination '

AT&T refuses to offer One Stop an Equitable Discount Plan

Dear Greg:

My original request for a better discount plan goes all the way
back to February 1993. Since then I have witnessed Private
Discount Plans issued to aggregators with much less volume than I
have. These plans have none of the caveats that ATs&T wished me
to enter into. There are no winback requirements, or minimum
aceounts per plan requirements, etc.

I site two examples of companies that have been given significant
additional discount plans by AT&T, namely The First Group and
Pirst Comm. As you are well aware, The First Group never owned
any 800 plan and they were given an.additional 11.3% in
discounts, on AT&T traffic and 22% on new business from ATET -
competition. First Comm. was given discounts of approximately
37%, which is about 8% higher than our discount plan. PFirst
Comm’s commitment to AT&T is far below my commitments to AT&T.

You and Rich Higginson were at my office several weeks ago
promising that you would put something together for us within a
week. It is now 3 weeks over due and based upon what I hear f£rom
my account manager, Joe Fitzpatrick, my proposal is not a
priority. You are costing my company, based upon what has been
issued by AT&T, a minimum of 8% return on 4 million per month of
. billing. :

I have been told by Joe Fitzpatrick that the discount plan that
was given to Pirst Comm. could not be given to me. According to
the FCC, any discount plan that I qualify for is available to me,
so why am I being told differently by AT&T?
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What you are doing to me and my company is discriminatory,
prejudicial, and in clear violation of anti-trust laws. AT&T has
singled my company out because of the amount of business we do,
and is obviously determined to put us out of business.

I would like to hear from you ASAP in reference to my discount
plan. '

Sincerely,

B L

fonse G. Inga

ce:  Judge Curtis Meanor
cc: Charles Helein esg
cc: Greg Vogt PCC
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WINBACK & CONSERVE PROGRAM

£
S5 Main Sireet Py ELRY ‘
Little Falls, NJ 07424 ; pk’ﬂ-‘ gl 2N
Voice Line 1-800-4LD-RATE ) 6 s y 193
Voice Line 800-453-7283 )7 hJinJ; Ak,f mh
Fax 8O0-338-0409 , V .
January 4, 199 ~— sher

Richard Rurth
National 800 Product Manager

Via Fax: 908-234-3729

Re: ATET's continued discrimination, and anti~trust practices
against Alfonse G. Inga.

Dear Rich:

I have been dealing with Greg Brown, Rich Higginson, Joseph
Fitzpatrick, and yourself since March of 1993 asking for an
equitable contract tariff (i.e. discount plan).

Rs you are aware, AT&T has provided contract tariffs to its
direct and aggregator custcmers in which the compensation paid by

- AT&T to them is far in excess of the compensation paid my

companies, and despite the fact that my companies account for far
greater traffic volumes than theise cther AT&T customers.

Examples include:

Contract Tariff $435 in which AT&T gives the customer an
additional 9.45% in diacounts for only a $3,600,000 per year
commitment,

Contract Tariff $712 in which AT&T gives the customer an
additional 17.58% in discounts for only a $3 300,000 per year
commitment., :

Contract Tariff $786 in which AT&T gives the customer up to 2B%
additional percent discount for only a $6,000,000 per year
commitment.

Contract Tariff $#374 in which AT4T gives The Purst Group, an AT&T
aggregator up to an additional 22% for only a $§12,000,000 per
year 1-800 commitment.

Tariff $#15 was.given to another aggregator called First Comm, who

was given an additional 15% in discounts for only a $10,000,000
per year commitment.
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Although my companies account for over $40,000,000 in AT&T 800
service revenues per year, and I have continucusly sought to
obtain a comparable offer of a contract tariff gince March of
last year, AT&T has steadfastly refused to offer anything
approaching the additional discounts it routinely provides to
less productive customers.

What is more disturbing, is that AT&? has provided competitors of
my companies, such as The Furst Group and Pirst Com, with contract
tariffs which have far more favorable terms on compensation without
nearly the traffic volumes. 1Indeed, in at least the case of The
Furst Group, it was solely an outbound service provider without
sufficient 800 traffic to even qualify for a term plan and did not
receive its term plan before August of last year.

There’s no Jjustifiable rationale which can explain this
discriminatory treatment. Indeed, ATe¢T knows this. [Every ATsT

fer made to my companies has been so infe 0 _those of ko
my competitors and o T&T cu that vou have refused to
pu ‘s offers to my companies in writing. .

Without question, the practiced discrimination has resulted in
hundreds of thousands of dollars in lost revenues per month.
Moreover, and all the more pernicious because it is being done by
explicit design, AT&T’ 8 practiced discrimination of compensating my
competitors more favorably has caused c es to 1 a -]
to those competitors. As ifidependent contractors these agents are
being siphoned off by the unmerited additional compensation AT&T
‘has provided to my competitors sc that it can be used to pay them
larger conmissions. It is obvious that this part of AT&T’s plan is
to interdict my success by destroying my sales channels.

AT&T’'s true intentions to stifle the success of my operations is
further demonstrated by its refusal to consider written propcsals
which I have submitted which are still less favorable than those
AT&T is currently giving my competitors. Nevertheless, I have
attached yet a further proposal for a contract tariff which, while
still less favorable than those AT&T is providing to others, will,
if accepted, at least lessen the degree of discrimination being
practiced by AT&T.
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I held out little hope that AT&T will change its practices, but am
making one last effort to rid our relationship of the undue and
unlawful discrimination that exists, The realities of cthe
marketplace ought to make AT&T’'s management recognize that my
preoposal is fair and generous and hence readily acceptable, I
await-your earliest reply. ‘

Sincerely,

fonge G. &L)
cc: Judge Curtis Meanor, esq. cc: Greg Vogt FCC
cc: Charles Helein, esq. cc:  KRathleen Levitz'Fcc
cc: Robert Podvey, esq. cc: Joseph Pitzpatrick,
¢e: R.L. Smith PCC ’ AT&T
cc: Greg Brown, ATET ce: Edward Barillari, esq.

AT&T
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CONTRACT TARIFF PROPOSAL

$40,000,000 per vear obligation, with restructuring
capabilities when under $33,000,000 per year commitment.

Covers Switched Access (Including Masterline) for additiomnal
discounts.

MegaCom receives current CSTP/RVPP discounts only, no extra
discounts.

Must enter Contract Tariff with a minimum of 12,500 BTN'S.

Extra discount, 7% on both Intra and Interstate usage on
existing AT&? base plus any new AT&T businesas.

New non-AT&T busineas 12% extra on both Intra and Interstate
usage.

2 Months free for Winbacks; 4th and 12th months.
Eligible for only one Promotional Bonus per calendar year.

Eligible for Partners in Business points.

Eligible to enroll CSTP II plans in the first month of the
Contract Tariff only. CSTP II plan holders would get and keep
any promotional monies already earned or to receive, In the
case where promo monies have not as yet been received by an
acquired CSTP II, the promo monies would be paid to me when
the acquired CSTP II vas to receive promo monies, including
my own plans. -

Extra One Point in compensation on AT&T base beyond the 7%,
for each 1 million per month in Winbacks. Cap at 8% extra.

Enhanced Billing Options stay the same.

Serviced out of Minneapolis, Minnesota Front End Center.
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vNE STOP EUHANLIAL INC. -

Business Beneflts — —— =~ T
55 MAIN ST., LITTLE PALLS, MJ 07424 Tel.: (BOO) 245-1826 FFax: (B00) 338-0409
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February 15, 1994

. ATeT

Attn: Joseph Fitzpatrick
5000 Hadley Road

South Plainfield, NJ

Via: Pax 908-668~6779
Dear Joe:

One Stop Finmancial, Inc. is very interested in obtaining a
contract tariff in the range of $36,000,000 per year 800
commitment. We anticipate that the back end promotion will be
paid from our existing CSTP II's. We may also have additional
concerns after the proposal is presented in writing to us. This
is an agreement in principal only and we reserve the right to
cancel if our concerns are not met.

Sincerely,

o Alfonse G. Znga

Presiden
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WINBACK & CONSERVE PROGRAM

53 Main Sireet
Linle Falis, NJ 07424
voice Line 1-800-4L.D-RATE
Voice Line 800-453-T283
Fax 800-338-0409

March 7, 1994

Mr. Richard Rurth
800 Product Manager
AT&T

Via Pax: 908~234~3729

Dear Rich:

It was not only but just a few weeks ago that you along with
Joseph Fitzpatrick under oath claimed that the "Industry Wide
Contract Tariff" would be the only contract tariff offered any
aggregator. ‘

According to Joseph Pitzpatrick this in fact is still ATET's
stance as of PFriday, March 4th, 1984, "As it relates to me
anyway." I now see that contract tariff number 969 has been
filed with the Federal Communications Commission on behalf of .
MidCom, another aggregator and of cpurse, my competitor.

I also see that you are offering MidCom a 54% discount on 1-800
bxlllng for the same usage that I have. I of course am only
receiving a 28% discount from ATsT. I therefore am losing 26% of
4 million per month compared to MidCom. I am being damaged by
over 1 million per month because of AT&T’'s continued
discrimination.

Mr. Fitzpatrick'sqﬂﬁﬂﬁﬁﬁgg'was that this contract tariff (969)
had been in the works for seme time, and that was the sole reason
why it was being filed at this point. If this is truly the
reason why it is being filed, then I of course £it the same
"exception to the rule,® since under vath, during the
depositions, you stated that you and your people were seriously
and actively negotiating with me regarding my pleading for an
equitable contract tariff.

This past Priday I got a call from Rob Hale of Network Plus who
is, as you are aware, another competitor of mine. Now, I
understand that you invited Mr. Bale to fly in from Massachusetts
to go out to dinner and attend the N.Y. Rangers hockey game at
Madison Square Garden, so as to discuss a contract tariff with
Mr. Hale.
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Before Rob flew to New York on Friday I spoke with him about
MidCom’s new contract tariff number (969). Be stated that you
were going to discuss his contract tariff and he would of course
also bring up MidCom's new filing as a point of comparison.

The FCC and the Federal District Court will obviously see that
ATET again has targeted me and is doing all it can to contribute
to my business demise.

AT&T is well aware that the CSTP II plan that I currently have is
ne longer competitive. Mr. Pitzpatrick has already stated that,.
"Any aggregator who is still selling CSTP in a year from now will
be out of business!”™ You are doing all you can to make Mr.
Fitzpatrick’s prophecy a reality. o

I continue to have one of the highest retention rates of accounts
remaining on ATET'S network, along with the most new accounts,
brought in from competition to AT&T than every other aggregator
in the country.

I can continue to be a major asset to AT&T if you would give me
an eguitable contract tariff.

Sincerely,

2

Alfonse G. Inga

President

cc: Curtis Meanor esq. ‘cc: Greg Brown AT&T

cc: Charles Helein esqg. cc: Rick Rossitt ATST

cc: Richard Waysdorf esqg. cc: Joe Fitzpatrick AT&T
cc: Michael Mandigo esqg. cc: Ed Barillari esg. AT&T
cc: Lawrence Coven esgq. ce: Merric Bloch esg. AT&T
cc: Kathleen Levitz (FCC) cc: Rob Hale Network Plus

ce: R.L. Smith (PCC)
cc: Greg Vogt (PCC)
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WINBACK & CONSERVE PROGRAM

55 Main Stree!

Linle Falls. NJ 07424
Voice Line -800-4L.D-RATE
Voice Line 800-453-7283
Fax 800-338-0408

January 9, 199§

AT&T :

Tom Umholtz

5000 Hadley Road

South Plainfield, NJ 07080

Re: AT&T has maximum penalty assessed against them for failure
to allow aggregators access to Contract Tariffs.

Dear Tom:

I now see based upen the enclosed article that the Federal
Communications Commission has now started to catch on to the
games that AT&T is playing to prevent aggregation. As you are
aware I have been stating that AT&T has refused to offer me an
equitable contract tariff since May of 1993. This FCC article
further substantiates my contentions.

I continue to plead for an equitable contract tariff.
Hopefully this article will wake you up and give you the
initiative to offer me a contract tariff., With the evidence
continuing to mount against AT&T I cannot understand how AT&T can
‘continue to refuse to offer me an equitable contract as many
cother aggregators have already received. The fact that a federal
jury will be seeing this year that AT&T has done everything in
its power to put us out of business, would make you think that
ATsT would finally wise up.

Before our court date you now have the opportunity to lessen
the tremendous damages that have been inflicted against me. The
ball is in your court, let’s see if you are going to continue
your oppressive behavior or show some semblance of proper
behavior to the future jurors by offering me an equitable
contract tariff.

Sincerely

cert Gffosre_tiso
Alfgnse G. ga
c: Charles Helein esq. ¢: Merric Bloch esq. -
=B Curtis Meanor esq. c: Maria Nascimiento
c: Greg Brown c: Joseph Fitzpatrick
c: Edward Barillari esgq. c: Richard Biggiason
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Federal Communications Commission
1318 - M Street, N.W.
Washingten, D. C. 20554
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Report No. CC 95-2 COMMON CARRIER ACTION January ¢, 1985

FCC PROPOQSES $1 MILLION FORFEITURE AGAINST AT&T 4
FOR FAILING TO PROVIDE SERVICE TO RESELLERS y

¥

<

..« The Comumission has nutified AT&T of its apparent liability for forfeiture in the amount
of $1.000,000 for violating the Communications Acr by failing to provide service to three
reseller customers who requested service. under an AT&T contract tariff. The Commission
additionally has diracted AT&T to show cause wiy it should oot be required to furnish the
service requested to GE Communications Systems, Inc. and Public Servics Emrerprises, Inc.
within 30 days of the rclease of the Commission's Order. The third raseller cusromer has Cox
informed the Commission thar it no longer wishes to obmin service under that conrract tariff, :

The Communications Act requirss common carriers 10 fumish inlerstate communication 1
servics upon reasonable The Commission found that, alithough three rescllers ordered
service under AT&T’s Coatract Tariff Number 383 in August and Sepramber of 1993, AT&T
bas not yet delivered service tw the two resziler customers who still wish o receive service, nor
has it provided a satisfactory reason for its delay in providing the service. The third reseller
customer gever received servics undar the contract tariff. and withdrew its request in lae Ium-/.
1994 ;

The Comunission has admonished carriers in the past to make all efforws to provide a
requested service, and states further in the Order that "[t}his admonition is particularly relevant

when an important Commission policy, such 25 our resale requirements. is thwarted by a
carmier’s refusal 10 provide. service.” The Commission has previously. stated thar unreserictad
resale of communicarions sarvices provides a valuable stimuius 1o compention, by creating
inczntives for carriers to offer services at prices thar more closely reflecr the underlying cost of
providing the service. The umrestricred resale policy also reduces the likelthood of undue
discrimination in the marketplace, .

The Commission stated that AT&T is apparently liable for a forfeiture of the stamrory R
maximum of $1,000,000 because of the ipparenily inteqtional and continuing narure of the
pparent violation of the Communications Act. Pursuane to Commission rules, ATET must
cither pay the proposed forfeimre within thirty days, or file a response showing why the '
proposed forfeimre should not be paid or should be reduced.

{over) | .ne 7 }

/
/
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Action by the Commission, December 30, 1984, by Notics of Apparent Liability for
Forfeiture and Order 1o Show Cause (FCC 94-3509). Chairmaa Hundt, Commissioners Barrer,

Ness and Chong, with Commissioner Quello concurTing in part and dissanting in parr. ) 4
-FCC-
- News Media conrer: Susar Lewds Saller and Audrey Spivack at.(202) 418-0500. /

Common Carrier Bursau contacts: Donna Larmpert at (202) 418-1500 and Debrz Sabourin J
ar (202) 418-1330.
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FCC 94-359

Before the /

FEDERAL COMMUNICATIONS COMMISSION
" Washington, D.C. f

In the Mater of

AT&T Communications

\'—\._lvvvv

Apparent Liability for Forfeiture
and Order to Show Cause

[
'/

By the Commission: Commissioner Quello ¢oncurzing in par: and dissenting in pare.

Adopted: December 30, 1994 ; Released: Jamuary 4, 1995

L. INTRODUCTION

1. By this Nodce of Apparemt Liability for Forfeimire (NAL), we inidare
enforcement action against AT&T Commumicadons (AT&T). For the reascus we discuss
telow, we find that AT&T apparently violated Secton 201(a) of the Communicatons Act
of 1934, as amended ("Act?), 47 U.S.C.-§ 201(2), by failing to provide communications L
service under Comtract Tariff F.C.C. No. 383 after receiving ordars for this service from
Tel-Save, Inc. (Tei-Save), Public Service Emerprises, Inc. (PSE), and GE
Communicatons Syswms, Inc. (GECCS). Based on our review of the facts and
circumstances surrounding this violation, we find that AT&T is apparently liable for a. l
forfeirure in the amount of $1,000,000. We also order AT&T to show gause why it
shouid not be ordered to provide sarvice to these partdes under Conmract Tariff No. 383. /

‘2. Section 201(2) of the Act requires common carriers to furnish communication
service upon reasonmable request.'' As an inmtersrare common carrier, AT&T is bound by
these and other provisions in Tide I of the Act.’ PSE, Tel-Save and GECCS resell i
inrerstate telecommunicarion -services provided to them by AT&T and thus are aiso

i

! Section 201(a) of the Act, 47 U.S.C. § 201(a). Section 201(a) of the Act states that *[1jt
shall be the dury of every cotnmon carrier engaged in imtersmts . . . comumication by wire or
radio to furnish such commuunications servica upon reasonable request therefore . .., * ] 39

!
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. tommon carriers.* The Commission has a long-standing requirement that afi cofimon
CarTiers must permir unlimired resaie of their services. The Commission fourt] thac
unlimited resale promotes the public interest by creating competitive pressures bn carriers
to provide service at rates gear the cost of service and by sdmulating de for such
service.? Because of these bensfics from resale of communications services, the
Comumission has rsjectad restrictions on resale as umjust and unreasonable under Secrion 1
201(b), and bas concluded thar resale and sharing serves as a vehicle for efficien
eaforcement of Section 202(a) of the Act.* .

3 Inthe e Comperiri ? the Commission permined AT&T 10 |
offer contract-based razes, concluding that such offerings were cansistant with Sections 202
and 203 of the Act. The Commission determined thar contract tariffs are presumed lawifui
2od are accorded streamlined roview, taking effect after 14 days® notice. In considering
the potantial adverse effacts of contract carriage on resellers, the Commission concluded v
that it was "ot reasonable to assume that AT&T will refuse o present them [rassilers] v
with viable service options at reasonable rates. In any evet, . . .» the terms of AT&T s 1
contracts must be filed with the Commission and made available to all simijarly sitwared
customers, including resellers.*® In this order, we address a sitgation in which AT&T has ‘
apparently refused to provide service under a conrract @riff despite requasts’ for this F |
service from the resellers named abave, in violation of Section 201(a) of the Act ')

: &kmeomcwmmMUwof@mnwasm
and Facilies, 60 F.C.C. 24 261 (197 amended on recon., 62
F.C.C. 24 588 (1577) aff"d sub nom. American Telephone and Telegraph Co. v. FCC,572F.24 ,
17 (2d Cir.), cert. dew. 99 S.Ct. 213(1978). Resale is "an activity whersin one exriry subscribes ’
tctheccmmunimdomsaviasmdfadﬁﬁuofmmqrmyand then recffers commupications
smmmmmmﬁc(mmwm'mdmgm') for profit.” Id. at271. The
reszle ofcommuniudonsmic:isxcomoncmiwacdvkyandmmyging in resaie are
funysubjec:mhcpmisicmofrmnafmwommﬁmﬁansmm.ar.321. /

¥ Id. ar 283, 298-99. f
¢ Id. ar 283. :

¥ Compertition in the Intaremars Interexchange Markétplace. CC Docket No. 90-132, 6 FCC
Red 5880 (ntersxchange Comperitiog Order), teconsidersd g part, 6 FCC Red 7569 (1991), .
further recon., 7 FCC Red 2677 (1992). . ‘

¢ Id. ar 5501.
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II. BACKGROUND {

Certin usage credits provided under Conrract TacifF 383 As originally filed, Sperlons
6.B.3 and 6.B.4 of Contract Tariff 383 statad:

3. AT&‘I‘wiuapplyaquamﬁy usage credit, in an amounr equal w 104 of /
:bcmmlofmzquauf)ﬁng:shgechargcsinmcpteﬁousqwm. . .To be

- -quanerly usage billing. The customer must satisfy all monitoring
conditions . . .or will be Lable for repayment of this credit.

4. AT&T will apply a quanterly usage credit, in ag amount equal to 15% of /
the towl qualifying usage charges in the previous quarter . . . To be eligible -
0 raceive this credir, &Cmmmmmhﬁvc ar least $195,000 in . .
-quarterly usage bifling. The customer must sansfy all monitoring conditions

Specified . . .or will be lizhble. for repaymenr‘of this cradie,

. Customer’s favor.’

" Ses Laner fiom Robert Reisner, GECCS, to Richarg ﬁgginsén‘ Eastern Region Manager,
Specializad Markers Division, AT&T (dared September 17, 1993).
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AT&T proposed in the September § r2riff transmimal to amend Sections 6.B.3 and 6.B.4
o state: '

3. AT&T will apply a quarterly usage credit, in an amount equal to 10% of

the tota] of the qualifying usage charges in the previous quarter . . .To be

eligibie to receive this credit, the Customer must have at least $§50,000 in .

. .quarterly usage billing. This it combined with the it i

6.B.4.. following. The customer must satisfy all monitoring condirions . .
-.or will be liable for repayment of this eredit. .

4. AT&T will apply a quarterly usage credit, jn an amount equal o0 15% of (

the total qualifying usage charges in the previous quarter . . .To be eligible

to receive this credit, the Customer must have at least 195,000 in . .

-quarterly usage billing. Thi i ot be combined with the eredit in
3...preceding.  The customer must satisfy all monitoring conditions

specified . . .or will be liable for repayment of this credic.

(emphasis added).

6. On Scptember 13, 1993, prior to the date on which the proposed changes to
Contract Tariff 383 would have taken effect,® AT&T senr a leter to Tel-Save accepting
its request for Conmact Tariff 383. In its lemer, AT&T also potified Tel-Save of the
pending “clarificatons” that were on file with the Commission. Finally, AT&T arrached -
a Conrract Tariff Order Form, which iz claimed was "necessary (o execure the agreement”
berween AT&T and Tel-Save. Y This documesnt, however, had previously besn completed )

L .
.

be resolved against the maker of the @riff and in favor of the customer.“); see also 13 C.J.S..
Carriers § 303, p. 706 13 Am. Jur., Carriers §116, p. 655 (Carriers establishing rariff schedules
for interstate commerce are not entitled & have thoss schedules liberally construed in their own 1

favor.) ‘

19 mmvkicmbComuTuifmeMGSZwmﬁbdmmetfec:onSepmw
23, 1993 on 14 days notice. ) o ’

" See Lemer from Richard Higginson, Eastern Region Manager, Specialized Markets
Division, AT&T, t Daniel Borislow, President, Tel-Save (datad Septerpher 13, 1993). A copy
of AT&T's lemer azcepting Tel-Save's requast for service under Conrrace Tariff 383 is amached
(¢ the Tel-Save pedtion to reject, or to suspend and investigate, AT&T Conrract Tariff
Transmital Ne. 632, which was filed with the Commission on September 15, 1993. AT&T
similarly acknowiedged GECCS" request for sarvice by lewter on September 13, 1993, and PSE's
raquest for service by letter on September 29, 1993. ' ' o

4
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and forwarded 1o AT&T by Tel-Save as part of its initial request on August 24. % |

7. On September 15, 1993, Tel-Save and GECCS filed petidons to reject or
suspend.and investigare the amendmenrs conmined in the September 9 tariff ransmiral.
On the same dare, PSE filed 2 petirion to rsjest the transmirmal.. .The. partes claimed

"AT&T was anempting w.alter material rerms of Coirract Tariff 383 by means of the
proposed amendments. .-They also. claimed that their orders for Conrract Tariff 383 had -
besa received by AT&T prior to the proposed effecrive date of those contract amendments.
Thus, these pedtoners argued, AT&T should have sought their approval of any changes
0 the contract terms rather than agempting [0 changs unilaterally the tarms of the conn-ac/
wriff. At the direction of the Common Carrier Burean, the effecrive date of the revisions' ~ -
to Cantract Tariff 383 contained in the tariff ransminal was deferred wmsil Decamber 8, y

1993 in order to evaluare .the issuss raised by peddoners, - ' /

8. On November 16, 1993, AT&T filed an amendment to the twariff tw©
"grandfather” parties ordering service under Conmtract Tariff 383. This' amendment .-
provided rthar "customers who have ordered this Contract Tariff [Coatract Tariff 383] by
November 16, 1993" wers not subject to the amendments comained in the September 9
rapsmiral, bur wers sdll bound by the terms of the conmact service offering as filed on . 4
August 9, 1993. Thus, the new tariff amendment allowed the petitioners. m ke sarvice
under Conrrace Tariff 383 pursuant o the terms and conditions thar were in effect when
ATE&T acfepted their requests for service. GECCS, PSE and Tel-Save withdrew their ,
petitions against the rariff rransmirtal in light of AT&T's amendment.® Because of these
developments, the Bureay granted AT&T's requast 1 advance the effective date of the
amendments w Contract Tariff 383 from December 8, 1993 to November 16. 1993.%

PR

e

§

% Sec Lewer from Daniel Boristow, President, - Tel-Save w Richard- Higzinson, Eastern 4
Region Manager, Specialized Markets Division, AT&T (dared August 24, 1593). With its leqer,
Tel-Save atached a completed AT&T Comract Tariff Order Form. In its lemer, Tel-Save states
thar it filled our the order form for Conrract Tariff 383 in exacdly the same way as it previously
had filled our the same form when it ordered service under AT&T"s Contract Tariff 190.

" Ses Leuers w the Secretary, Federal Communications Commission (November 16, 1993.)

" Sez ATAT Contract Tariff Transminal No. 952, filed November 16, 1993, revising 4
material in Contrace Tariff 383 which was originally filed under Contract Tariff Trapsmirezl 652.
As discussed zbove ar nate 7, Congract Tariff Transmimal 632 proposed to amend ‘language
pertaining to certain usage credits. By Commract Tariff Transmirmal 952, AT&T also sought o
advancs the ciffective date of the material filed in Commact Tariff Transmims! 632 from

December &, 1993 to November 16, 1993,
143 /
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3. As of Decempar 1, 1994, AT&T Has not’ furnished communicarions  servica
under Conmacr Tarifr 38 1w Tel-Save, PSE and GECCS  despice AT&Ts
acknowiedgement of their requests for service, ¥

II. DISCUSSION

10. We find thar AT&T has apparently viotated Section 201(a) of the ACI by failing
o furnish communications sarvice pursuant to Contract Tariff 383 to Tel-Save, PSE and
GECCS.  Tel-Save, PSE and GECCS requested service under Contraet Tariff 333,
Nevertheless, no servies bas been provided to them under Conmract Tariff 383, nor has

11. The Commission has routinely required COmmon carriers 10 meer their Section
201(a) obligarions 1o furnish communications service when so requested. In meosmg a
forfeiture for g violation of Sectiog 201(a), the Commission has stared:

| shouldmnkezueffommdoso.mhas roviding mm:

' ¥ Tel-Save terminated irs mqumfor Conmracr Tariff No. 383 in lare June, 1994 g5 part of
ahzgerse!ﬂmmlg:mmwithT&T. This mommmmmnms’a&ernordmud

¥ In the of Hawaiien Telephone Company, 78 F.C.C. 24 1062, 1065 (1980); see
als0 Cabie News Network, Inc., etal 73 F.C.C. 2d 12004, 1204 (1% liable for
forfeinre for o wdecmﬂxmmﬂtﬂcro{ ael, Common Carrier Burean
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This admoniton is pardcularly relevant whez an impormar Commission policy (our resale }
 requirements). is thwarted by a carrier’s refusal 1o provide servics.

12. We have concluded. that AT&T's failure to provide servics under Contract
Tariff 323 to these resellers is an -apparemt-violation of -Secdon 201(a) of the -
© - Communicadons.-Act. AT&T's actions are of significant concern 1o us because thev
appear to be an intentional attempe to vitiate the gcals of the Commission's resate policy.
EMWWMWLH&WM&& resale of
communications services in a commesidve enviropmenr is just and reasonable, and thar
@riff provisions preventing or reswricting such pracrices are unjust and unreasonable and -
thus unlawful under Section 201(b) of the-Commumications Act. The Commission found’
thar numerous public benefits would flow from unlimited resale and sharing activiry, which
in part "entails elimination of underlying carrier tariff restrictions on resale and sharing. "v
Chief among the public benefits from unlimited resale is the igcentive provided to carriers /
0 offer services at rates thar more closely reflect the underlying cost of providing thes
service. If a carrier's communications services and facilities can be resold, it is mars likely -
10 price them closer-to cosss.®  Further, because umrestricted resalc and sharing of
communications services will increase the mumber of pardes offering the same rypes of
services, undue discrimination in the markemiacs is less likely to cecar. Thus, the resale
mechanism furthers the objectives of Seztons 201(b) aed 202(a) of the Act.®

' 13. Actions mken by a carrier that effectively obstruct the Commiission's resale ’
requirements are inherenty suspect. AT&Ts faiiure to provide servics under Contract
Tariff 383 o resellers in response to their orders, and irs atempts o use the tariff process
to alter matarial terms of the service to the demimant of resellers afrer AT&T had received
service orders, leads us to conclude thar AT&T has appareatdy sought 1o svade fre
Commission’s resale policy. The thres reseilers identified above reiied on the generzl
availability of Conmract Tariff 383 by ordering service within days of the ariff's effactive
dare. After acknowiedging the resellers’ orders for service, however, AT&T attemnpred

10 the Tansmirer).

" Resale agd Shared Use Order, 60 F.C.C. 2d at 298. |
** Resale and Shared Use Order, 60 F.C.C. 2d ar 299.. Ses also Report and Order and
Proposed Rulemaking, 4 FCC Rod 2873 (198S)(AT&T Price Cap }

i

/
Second Further Notdee of

Order); meodified on recon., 6 FCC Red 665 (1990); Policy and Rules Concsrming for
Dominant Carriers, CC Docker No. 87-313, 5 FCC Red 6786 (199Q) =G Price ert,
Erramum, 5§ FCC Red 7664 (Com.Car.Bur. 1590), i ., § FCC Red 2637 (1991)
af"d, Narional Rural Telecom Ass’n v. ECC, 988 E.2d 174 (D.C. Cir. 1993).

** Rasale and Shared Use Order, 60 F.C.C. 2d at 298-59.
" | 7 / . 145
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to change the discounts that were available under the terms of the conrract tariff. AT&T's
actons in amempring to amend material terms of the contract tariff after Tel-Save's order
had been submitted appear to support an inference that AT&T intenrionally sought ro
prevent these resellers from obmining the full benefits of the contract tariff that were
originally offered. Addicional evidence of such apparent intenr can be found in AT&T's
lengthy inacrion in response to the parties’ imely request for service. Further, despite its
receipt of Tel-Save’s request for service, AT&T s cover lener accompanying the proposed
amendments stated only that the “existing Customer for the Contract Tariff is aware of and
has agreed to this change.” Although cnly one entity had besn recsiving service under
Coneract Tariff 383, more than one party had expressed interest in recciving service under
the existing terms of the contract tariff whea AT&T proposed 1o amend the ariff, By ity
lezer, however, AT&T implied to the Bursau that the culy party desiring service urider
Conrract Tariff 383 bad agreed to the amendments AT&T proposed. .

14. Most importantly, however, AT&T sdll has not actually provided servipe to
these resellers under Contract Tariff 383. The failure to provide service serves as the
basis for our finding of ag apparent violarion of Section 201(a). The evidance of AT&T s
apparent intent to evade the Commission’s resale requircments further burmresses| the
essential-finding of an apparent stamrory violation warranring a praposed forfeimure.

15. Our authoricy to assess forfeimures for the apparent viclations of Section 201
of the Act and related Commission rules, reguiations, and orders is governed by Section
503 of the Act.” The forfeimre ceiling per day for a continuing viofation set forth in
Section 503 is $100,000 for common carriers, with an overall limit of §1,000,000 for
continuing violations involving 2 single act or failure to act,. We find that AT&T s failure
to furnish communications service under Contract Tariff 383 to each of these rescllars is
a willful, continuing violarion of Section 201(a) of the Act of a duration exceeding jat least
ten days, thus implicating the stanmrory maximum.* Forfeiture amounts for violadons of

® See Secrion S03(B)X1)(B) of the Communications Act, 47 U.S.C. § 503(b). Section
503(b) of the Communications Act states in pextinent part that "Any person who is determined
by the Comunission, in accordance with paragraph (3) or (4) of this sub-section, to have—

(B) willfully or repeatedly failed to comply with any of the provisions of this

chapter or of any role, reguiarion, or order issued by the Commission under this
chaprer...shall be lizble to the United States for a forfeiture penaity.

I Section 312(f)(1) of the Commmmnications Act provides:
* The term “willfal®, when used with reference to the commission or omission of
any act, means the conscious and dejiberars commission or omission of such act, .
irrespective of any intent o violate any provision of this Act or any rule or /"

8 .
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Section 201(a) are aot specified in the Act. Because of the apparsnely intentopal naqure
of AT&T's violation and the fact thar the violarion was repeared with three separate
entiies and contimued for some tme, we believe a forfeiture of the stamory maximum
amount of §1,000,000 is warranted consistent with factors set forth in Section S03(6)(ZXD)

of the AcL

16. We aiso order AT&T to show cause why it should not be required to-bring
itseif into compliance with Section 201(a) by remedying its faiturc to provide service to
PSE and GECCS.® ' : l ‘

- IV. ORDERING CLAUSES .

) i o

. 17.  Accordingly, IT IS ORDERED, pursuant to Section 3503(b) of the !
Communicatons Act, 47 C.F.R. § 503(b), and Section 1.80 of the Commission’s Rules,
47 C.F.R; § 1.80, that AT&T Communicatons. [S HEREBY. NOTIFIED of.2n Apparent
Liability for Forfeiture in the amourt of $1,000,000 for its continuing violation of Section
201(a) of the Communicatons- Act, -47- U.S.C. § 201(z) by failing to- furnish .
communication service upon the reasonable- request of Tel-Save, Inc., Public Servies
Enterprises, Inc.. and GE Commumicarions Sysiems; Inc. '

regularion of the Commission authorized by this Act or by a treaty ratified by m;( ,
Unized States. , -

This definition applies to Section 503(b) of the Comrmupications Act. Ses Southern Califormia
Broadeastine Co., 6§ FCC Red 4387 (1991)([W]illful mieans that the licenses kmew he was doing
ibe act in question. regardless of whether there was an intext o violate the [aw.) /

Secrion 312(0H€2) of the Commumicarions Act provides: ‘ - . / ‘

The term “repested”., when used with refereges @ the commission or -@mission-
ofznymmm&:wmmisﬁunmumisﬁm’ofmchaammmmcor..if
such commission or omission is continneus, for more than one dzy.

This definition applies w Section 503(b) as well. See ELR. Repi. No. 97-765, 97th Cang. 2d
Sess. 50-51 (1582).

2 Upder the chroumstances, we do not balieve it is necessary to speciiy the exact dare on
which AT&T's failure to provide servics under Contract Tariff 383 became a violation of
Section 201(a). Given the long delay since AT&T recsivad the Tel-Save, PSE and GECCS
orders, we nesd only o conciude that AT&T"s failure provide service upon reasonzble request
became apparent. at the latest, by a daté six montbs after the date of the first order. filed by any
one of the thres resellers, that is, by February 24, 1994, the date Tel-Save placad its order far
service under Contract Tariff 383. ’ - :
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18. IT IS FURTHER ORDERED, pursuant 1o Sectdon 1.80(H(3) of the
C9m§ion's Rules, 47 C.F.R. § 1.80(f)(3), thar AT&T Communications SHALL PAY

be required to furnish sarvice to Public Service Enterprises, [ne. and GE Communicaridns
Systems, Inc., under the ferms and conditions of AT&T Coatract Tariff F.C.C. No. 383 °

within thirty (30) days of the release of this Order.
20. IT IS FURTHER ORDERED that copies of this Norice of Apparent Liabiliry
for Forfeiture and Order to Show Cause SHALL BE SENT by certified mail to ATET's i

counsel, Francine J. Berry, Esq., AT&T Cammuniw:ions. Room 324471, 205 North
Maple Avegue, Basking Ridge, N7 07920.

FEDERAL COMMUNICATIONS ConvIsSION

L

William F. Caron ' ,
Acting Secretary. o /

4

j
z :rhcforfeimmamoumsmmdbepﬁdhychxkarmueyomcrdnwnmdmoxdxofthe
icati made on AT&T Communicarions’ | ‘

check or money order 0 "NAL/Acer. No. SI7TF0001.* Remittances should be mailad 1o the
Forfeiture Collection Section, Financs Branch, Federa] Cornrpunications Commission, 12.0. Box
73482, Chicago, I 60673-7482. :

' i

10 | ;

148 (

AAN459



